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US. Customs Service 


Treasury Decisions 


T.D. 79-07 
TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs Srervice, Treasury DEPARTMENT 


PART 159——LIQUIDATION OF DUTIES 
CERTAIN FISH FROM CANADA-——FINAL COUNTERVAILING DUTY DETER- 
MINATION 


ACTION: Customs Service, U.S. Treasury Department. 
ACTION: Final countervailing duty determination. 


SUMMARY: This notice is to inform the public that a countervailing 
duty investigation has resulted in a determination that the Govern- 
ment of Canada has given benefits which constitute bounties or 
erants under the countervailing duty law on the manufacture, pro- 
duction, or exportation of certain fish. Both dutiable and duty-free 
fish are included in this determination. However, countervailing duties 
on the dutiable fish originating in the Atlantic regions of Canada will 
be waived, based upon actions of the Government of Canada to reduce 
significantly the bounty or grant and the other criteria for waiver 
in the law. The case involving duty-free fish originating in the Atlantic 
regions of Canada is being referred to the International Trade Com- 
mission for an injury determination. Fish originating in the rest of 
Canada have been determined to receive benefits that are de minimus. 


EFFECTIVE DATE: December 29, 1978. 
FOR FURTHER INFORMATION CONTACT: Charles F. Gold- 


smith, economist, Office of Tariff Affairs, Department of the Treasury, 
15th Street and Pennsylvania Avenue NW., Washington, D.C. 20220; 
telephone 202-566-2323. 

SUPPLEMENTARY INFORMATION: On July 10, 1978, a notice 
of “Initiation of Countervailing Duty Investigation and Preliminary 
Determination” was published in the Federal Register (43 F.R. 
29637). The notice stated that it had been preliminarily determined 
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that benefits had been received by Canadian fishermen and processors 
which may constitute bounties or grants within the meaning of section 
303 of the Tariff Act of 1930, as amended (19 U.S.C. 1303) (referred 
to in this notice as ‘‘the act’’). 

Fish imports covered by this investigation are classifiable under 
items 110.3552, 110.5070, 110.1593, 110.1597, 110.4730, 110.4755, 
110.4760, 110.4765, 114.4520, and 114.4537, Tariff Schedules of the 
United States Annotated (TSUSA). 

The fish imports from Canada which are classifiable under items 
110.1593, 110.1597, 110.4730, 110.4755, 110.4760, 110.4765, 114.4520, 
and 114.4537 TSUSA are free of duty. 

The notice stated that the programs under which these benefits 
were conferred included: (1) Direct payments to fishermen and fish 
processors by the Federal Government under the groundfish tempo- 
rary assistance program (GTAP); (2) assistance to fishermen for 
financing of vessel construction; (3) grants provided to the Newfound- 
land fishing industry by the Department of Regional Economic 
Expansion (DREE); and (4) other assistance in the form of loans 
at preferential rates. 

The notice offered interested parties an opportunity to submit any 
relevant data, views, or arguments in writing with respect to the pre- 
liminary determination on or before July 25, 1978. 

After consideration of all information received, it is determined 
that exports of certain fish from Canada covered by this investigation 
are subject to bounties or grants within the meaning of section 303 of 
the act. The bounties or grants are: 

(1) Cash payments to fishermen for the financing of vessel con- 
struction of up to 35 percent of the approved capital cost for vessels 
between 35 and 75 feet in length. Assistance is available from a dif- 
ferent source for vessels over 75 feet in length for up to 20 percent of 
the approved capital cost of the vessel. This type of aid is treated as 
a bounty or grant under the law in view of the fact that a preponder- 
ance of Canadian fish is exported. 

Ninety percent of the funds of the former program benefit fishermen 
of all species of fish who are located in the Atlantic regions of Canada 
(i.e., Newfoundland, Prince Edward Island, Nova Scotia, New Bruns- 
wick, and Quebec); the remaining 10 percent benefit fishermen of all 
species who are located in the rest of Canada. Benefits from the latter 
program are received by all Canadian fishermen of all species. 

(2) Grants provided by DREE to the Province of Newfoundland 
whereby DREE and the provincial authorities share the capital cost 
for: (a) The augmentation of water supply systems to several coastal 
communities in Newfoundland, and (b) the construction of wharfs, 
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service center buildings, storage areas, supply and installation of 
travelift and synchrolift equipment at marine service centers. These 
benefits are received by Atlantic fishermen of all species. 

In addition, DREE has provided funds for the construction and 
improvement of groundfish processing plants in the Atlantic regions 
of Canada. Only those grants which pertained exclusively to the 
groundfish under investigation were considered as countervailable. 
These funds benefited only the Atlantic fishermen of groundfish. ° 

Since the benefits of these forms of capital improvements are used 
almost exclusively by fishermen and fish processors, and as previously 
noted, a preponderance of the fish produced in Canada is exported, 
the regional aids described above are considered bounties or grants. 

(3) Assistance in the form of low-cost loans by the Nova Scotia 
Fishermen’s Loan Board and the New Brunswick Fishermen’s Loan 
Board. Benefits from these programs were received by Atlantic 
fishermen of all species. 

It has been determined that the groundfish temporary assistance 
program (GTAP) no longer constitutes a bounty or grant. Payments 
under this program, which at its outset provided fishermen and proc- 
essors of groundfish with cash payments, ceased as of October 1, 1978. 

It has been determined that certain other programs of the Canadian 
Government do not constitute a bounty or grant. These are: 

(1) Loans by the Prince Edward Island Fishermen’s Loan Board. 
Those loans were made at commercial rates of interest. 

(2) Loans and loan guarantees by the New Brunswick: Development 
Corp. These loans were made at commercial rates of interest and a 
charge is levied for the guarantee. 

(3) Loans by the Nova Scotia Industrial Estates Ltd. These loans 
were made at commercial rates. 

(4) Loan guarantees under the Fishéries Improvement Tibia Act. 
These loans were made at commercial rates and a charge is levied for 
the guarantee. 

In accordance with section 303 of the act and until further notice; 
the net amount of bounties or grants has been determined to be, in 
terms of the f.o.b.' price for export to the United States: 1.17 percent 
for groundfish originating in the Atlantic regions of Canada (i.e., 
Newfoundland, Prince Edward Island, Nova Scotia; New Brunswick, 
and Quebec); 0.38 percent for groundfish originating in the rest of 
Canada; 1.08 percent for shellfish originating in the Atlantic regions 
of Canadas and 0. 38 ‘percent for shellfish originating in‘ the rest of 
Canada. 

It has been determined that the shellfish and groundfish: oiigititing 
in the rest of Canada receive benefits that are legally de: minimis?’ 
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therefore, no countervailing duties will be assessed on imports of these 
products. 

Accordingly, notice is hereby given that the dutiable fish originating 
in the Atlantic regions of Canada which are the subject of this investi- 
gation, imported directly or indirectly from the Atlantic regions of 
Canada, if entered, or withdrawn from warehouse, for consumption 
on or after the date of publication of this notice in the Federal Register, 
will be subject to payment of countervailing duties equal to the net 
amount of any bounty or grant determined or estimated to have been 
paid or bestowed. 

Effective on or after the date of publication of this notice in the 
Federal Register and until further notice, upon the entry for con- 
sumption or withdrawal from warehouse for consumption of the 
dutiable fish from Canada, which benefit from these bounties or grants, 
there shall be collected, in addition to any other duties estimated or 
determined to be due, countervailing duties in the amount estimated 
in accordance with the above declaration. To the extent that it can be 
established to the satisfaction of the Commissioner of Customs that 
imports of certain dutiable fish from Canada are subject to a bounty 
or grant smaller than the amount which otherwise would be applicable 
under the above declaration, the smaller amount so established shall 
be assessed and collected. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant, 
has been or will be credited or bestowed directly or indirectly, 
upon the manufacture, production, or exportation. 

Notwithstanding the above, a “Notice of Waiver of Counter- 
vailing Duties” is being published concurrently with this order which 
covers the dutiable fish originating in the Atlantic regions of Canada 
subject to this investigation in accordance with section 303(d) of the 
act. At such time as the waiver ceases to be effective, in whole or in 
part, a notice will be published setting forth the deposit of estimated 
countervailing duties which will be required at the time of entry, or 
withdrawal from warehouse, for consumption of each product then 
subject to the payment of countervailing duties. 

The duty-free fish subject to this investigation are included in the 
above finding of payments of bounties or grants as defined in the act. 
In accordance with section 303(a)(2) of the Tariff Act of 1930, as 
amended (19 U.S.C. 1303(a)(2)), countervailing duties may not be 
imposed upon any article or merchandise which is free of duty in the 
absence of a determination by the International Trade Commission 
that an industry in the United States is being, or is likely to be, injured, 
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or is prevented from being established, by reason of the importation of 
such article or merchandise into the United States. 

Accordingly, the International Trade Commission is being advised 
of this determination and the liquidation of entries, or withdrawals 
from warehouse, for consumption of the duty-free fish in question will 
be suspended pending the determination of the Commission. 

Should the determination of the Commission be affirmative, the 
Treasury would also consider it appropriate to waive countervailing 
duties under section 303(d) of the act, should it then or subsequently 
have the authority to do so and the preconditions then extent for 
such a waiver are met. 

The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting after the last entry from Canada 
and under the commodity heading ‘‘Fish” the number of this Treasury 
decision in the column so headed, and the words ‘Bounty Declared- 
Rate” in the column headed “Action.” 

(R.S. 251, as amended, secs. 303, 624; 46 Stat. 687, 759, as amended, 
88 Stat. 2051, 2052 (19 U.S.C. 66, 1303), as amended, 1624.) 

Pursuant to reorganization plan No. 26 of 1950 and Treasury De- 
partment order 190 (revision 15), March 16, 1978, the provisions of 
Treasury Department order No. 165, revised, November 2, 1954, and 
section 159.47 of the Customs Regulations (19 CFR 159.47), insofar 
as they pertain to the issuance of a final countervailing duty deter- 
mination by the Commissioner of Customs, are hereby waived. 

December 29, 1978. 

Rosert H. MunpHErm, 
General Counsel of the Treasury. 


[Published in the Federal Register, Jan. 5, 1979 (44 F.R. 1372)] 


T.D. 79-08 
TITLE 19—CUSTOMS DUTIES 


Cuaprer I—U.S. Customs Service, Treasury DEPARTMENT 


PART 159-—-LIQUIDATION OF DUTIES 


CERTAIN FISH FROM CANADA-—-WAIVER OF COUNTERVAILING DUTIES 


AGENCY: Department of the Treasury. 


ACTION: Waiver of countervailing duties. 


SUMMARY: This notice is to inform the public that a determina- 
tion has been made to waive countervailing duties that would other- 





6 CUSTOMS 


wise be required by section 303 of the Tariff Act of 1930 on imports 
of dutiable fish from Canada. The waiver is being issued based on actions 
by the Canadian Government to eliminate the cash assistance pro- 
eram for the fishing industry and the other statutory criteria for 
granting a waiver. 


EFFECTIVE DATE: December 29, 1978. 


FOR FURTHER INFORMATION CONTACT: Richard B. Self, 
Director, Office of Tariff Affairs, U.S. Treasury Department, 15th 
Street and Pennsylvania Avenue NW., Washington, D.C. 20220; 
202-566-8585. 


SUPPLEMENTARY INFORMATION: In T.D. 79-07 published 
concurrently, it has been determined that bounties or grants within 
the meaning of section 303 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1303), are being paid or bestowed directly or indirectly 
upon the manufacture, production, or exportation of certain fish 
from Canada. 

Section 303(d) of the Tariff Act of 1930, as amended by the Trade 
Act of 1974 (Public Law 93-618, Jan. 3, 1975), authorizes the Sec- 
retary of the Treasury to waive the imposition of countervailing 
duties during the 4-year period beginning on the date of enactment 
of the Trade Act of 1974 if he determines that: 

(1) Adequate ‘steps have been taken to reduce substantially or 
eliminate during such period the adverse effect of a bounty or grant 
which-he has determined is being paid or bestowed with respect to any 
article or merchandise; 

(2) There is a reasonable prospect that under section 102 of the 
Trade Act of 1974; successful trade agreements will be entered into 
with foreign countries or instrumentalities providing for the reduction 
or elimination of barriers to or other distortions of international trade; 
and 
(3) The imposition of the additional duty under the section with 
respect to such article or merchandise would be likely to seriously 
jeopardize the satisfactory completion of such negotiations. 

Based upon analysis of all the relevant factors and after consulta- 
tions. with interested agencies and parties with direct interest in this 
proceeding, I have concluded that steps have been taken to reduce 
substantially the adverse effects of the bounty or: grant. Specifically, 
the Government of Canada has acted to dismantle the groundfish 
temporary assistance program that provided direct payments: to 
fishermen and fish processors in Canada. The subsidy for processors, 
which was approximately 8 percent ad valorem, was discontinued 
with respect to claims for payments presented after January 1, 1978. 
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Cash subsidies to “offshore” landings from large vessels, which were 
approximately 4 percent ad valorem on about 55 percent of the catch, 
were discontinued for any claims after March 31, 1978. Finally, 
the 4 percent ad valorem subsidy to ‘‘onshore”’ vessels of a smaller 
size, accounting for 45 percent of the catch, was terminated with 
respect to claims for payments presented after October 1, 1978. 
Thus, by October 1, 1978, the effective bounty was almost entirely 
eliminated on groundfish exports to the United States. 

After consulting with appropriate agencies, including the Depart- 
ment of State, the Department of Commerce, and the Office of the 
Special Representative for Trade Negotiations, I have concluded: 

(1) That there is a reasonable prospect that, under section 102 of 
the Trade Act of 1974, successful trade agreements will be entered 
into with foreign countries or instrumentalities providing for the 
reduction or elimination of barrier to or other distortions of inter- 
national trade; and 

(2) The imposition of countervailing duties on dutiable groundfish 
from Canada would be likely seriously to jeopardize the satisfactory 
completion of such negotiations. 

Accordingly, pursuant to section 303(d) of the Tariff Act of 1930, 
as amended (19 U.S.C. 1303(d)), I hereby waive the imposition of 
countervailing duties on certain dutiable fish imports from Canada. 

This determination may be revoked, in whole or in part, at any 
time and shall be revoked whenever the basis supporting the deter- 
mination no longer exists. Unless sooner revoked or made subject to 
a resolution of disapproval adopted by either House of the Congress 
of the United States pursuant to section 303(e) of the Tariff Act of 
1930, as amended (19 U.S.C. 1303(e)), this waiver of countervailing 
duties will, in any event by statute, cease to have force and effect on 
January 3, 1979. 

On or after the date of publication in the Federal Register of a notice 
revoking this determination, in whole or in part, the day after the date 
of adoption by either House of Congress of a resolution disapproving 
this “Waiver of Countervailing Duties,” or January 3, 1979, whichever 
occurs first, countervailing duties will be assessable on certain ground- 
fish imported directly. or indirectly from Canada in accordance with 
T.D. 79-07 published concurrently with this determination. 

The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting after the last entry from Canada 
under the commodity heading “Fish,” the number of this Treasury 
decision in the column heading “Treasury decision,” and the words 
“Imposition, of Countervailing Duties Waived” in the column headed 
“Action.” — : 


283-799—79 2 
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(R.S. 251, as amended, secs. 303, 624; 46 Stat. 687, 759, as amended, 
88 Stat. 2051, 2052 (19 U.S.C. 66, 1303), as amended, 1624.) 
December 29, 1978. 


General Counsel of the Treasury. 
Rosert H. MunpuHErM, 


[Published in the Federal Register, Jan. 8, 1979 (44 F.R. 1728)] 


(T.D. 79-09) 


Countervailing Duties—Certain Optic Liquid Level Sensing Systems 
from Canada 

Notice of countervailing duties to be imposed under section 303, Tariff Act of 

1930, as amended, by reason of the payment, or bestowal of a bounty or grant 


upon the manufacture, production or exportation of certain optic liquid-level 
sensing systems from Canada 


TITLE 19—CUSTOMS DUTIES 
Cuapter 1—U.S. Customs Service; DEPARTMENT OF THE TREASURY 
PART 159—LIQUIDATION OF DUTIES 


AGENCY: U.S. Customs Service, Treasury Department. 


ACTION: Final countervailing duty determination and suspension 
of liquidation. 


SUMMARY : This notice is to inform the public that it has been deter- 
mined that the Government of Canada has granted benefits which 
constitute bounties or grants within the meaning of the countervailing 
duty law on the manufacture and exportation of optic liquid-level 
sensing systems from Canada manufactured by Honeywell Ltd. 
Countervailing duties in the amount of these benefits will be collected 
in addition to duties normally due on shipments of this merchandise. 


EFFECTIVE DATE: Jan. 8, 1979 


FOR FURTHER INFORMATION CONTACT: Michael Ready, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-5492. 

SUPPLEMENTARY INFORMATION: A petition was received in 
satisfactory form on November 14, 1977, alleging that payments or 
bestowals conferred by the Government of Canada upon the manu- 
facture, production, or exportation of optic liquid-level sensing systems 
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constitute a bounty or grant within the meaning of section 303, Tariff 
Act of 1930, as amended (19 U.S.C. 1303) (the ‘“‘act’”’”). A “Notice of 
Receipt of Countervailing Duty Petition and Initiation of Investiga- 
tion” was published in the Federal Register on January 25, 1978 (43 
F.R. 3453). A notice of “Preliminary Countervailing Duty Determi- 
nation” was published in the Federal Register on June 13, 1978 (43 
F.R. 25512 (1978)). The notice stated that it had been preliminarily 
determined that benefits had been received by Honeywell Ltd., a 
Canadian manufacturer/exporter of optic liquid-level sensing systems, 
under the Canadian Government’s program for the advancement of 
industrial technology (PAIT), which may constitute bounties or grants 
within the meaning of the act. 

The optic liquid-level sensing systems (OLLS) under consideration 
are produced in Canada by Honeywell Ltd., and are used primarily to 
prevent the overfilling of tank trucks and storage tanks in the petro- 
leum industry. The basic concept of such devices was known before 
Honeywell applied for the PAIT grant at issue; in fact, it had filed 
for a patent embodying the principal elements of the device in 1973, 
some 2 years before submitting its application. 

The PAIT funds received by Honeywell were used to defray 
certain costs incurred in the commercial introduction of two types 
of OLLS’s based on its patented concepts. The size of the grant was 
specifically limited to 50 percent of the costs which Honeywell esti- 
mated it would incur in bringing the OLLS to full commercial produc- 
tion including commercial feasibility studies, prototype production, 
the adaptation of prototype production to full-scale commercial 
production, and other activities which contributed to Honeywell’s 
ability to introduce the product on the market. To the extent the 
recipient of the funds developed a salable device and in the course of 
its efforts discovered patentable invention, it was permitted to retain 
both the total profits earned and exclusive control over the patents. 
Nevertheless, the contract provided that for 10 years the recipient 
of the funds would not produce the product being developed outside 
of Canada without the express permission of the Canadian authorities. 

The Government of Canada did not make its grant of the funds 
involved in this case contingent upon the successful marketing of a 
commercial device, much less on the subsequent ability of Honeywell 
to export the product. It has, however, been a consistent Treasury 
practice under the law, in determining whether or not a program of 
assistance to the production of a product is considered a bounty or 
grant, to take into account both the extent to which the product 
produced with the benefits of such assistance is exported and the ad 
valorem value of the assists. Evidence developed during the investiga- 
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tion indicates that during 1977 and for the period January-August 
1978 the preponderance of Honeywell’s production of OLLS’s have 
been exported. It has further been determined that based upon actual 
and projected 1978 production, the ad valorem value of the grant was 
an amount clearly not insignificant for the purposes of the statute. 
The ad valorem value of the grant was calculated by taking the portion 
of the total grant applicable to the development of the device that was 
eventually marketed, amortizing it over the 10-year period provided 
in the PAIT grant itself as an estimation of the useful life the tech- 
nology developed, and dividing by the value of estimated total pro- 
duction in 1978, both domestic and foreign. 

The notice announcing the preliminary determination offered in- 
terested persons an opportunity to submit any relevant data, views, 
or arguments in writing with respect to the preliminary determination 
on or before July 13, 1978. 

The Canadians and Honeywell have challenged the view that PAIT 
grants fall within the purview of the U.S. countervailing duty law. 
They assert that grants for “research and development” can and 
should be distinguished from grants for the construction of a plant or 
the purchase of capital equipment. They contend research and de- 
velopment expenditures are so far removed from “production” or 
“manufacture,” and so general in scope, that such assistance cannot 
be regarded a part of the ultimate cost or price of a particular final 
product. 

Properly viewed, this case does not involve a determination whether 
“R. & D.” subsidies are always “bounties or grants” within the mean- 
ing of the countervailing duty law. ““R. & D.” is a term which applies 
to activities from pure research into theoretical questions to the pro- 
duction of prototype models and the adaptation of prototypes to 
full-scale commercial manufacture. Given the great diversity of ac- 
tivities which the term ‘‘R. & D.’”’ encompasses, a determination of 
whether a bounty or grant has been bestowed requires an examination 
of the particular uses to which the funds were put. The mere fact that 
those activities might fall under the generally accepted conception of 
“R. & D.,” as defined in tax laws, accounting manuals, or otherwise, 
is not controlling. 

Honeywell has supplied copies of the application it filed in 1975 
upon which the grant was based and which detailed the various tasks 
to which the funds were to be applied. The company applied for fund- 
ing to defray expenses incurred during the period October 1, 1975, 
through July 1, 1977, in developing a fail-safe, high-limit switch to 
prevent the overfilling of tank trucks and distribution tanks through 
the use of light. In fact, Honeywell had been working on such a device 
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since 1971 and had filed for a patent for an “Optical Self-Checking 
Level Detector” in 1973, a full 2 years before the application for the 
PAIT grant was filed. Thus, the technology and principal eléments 
of the device were well known to Honeywell before it applied for the 
grants at issue. 

A review of the tasks to which the PAIT funds were applied also 
are indicative of the practical, production orientation of the project. 
Major tasks included commercial feasibility and market studies, 
prototype production, the adaptation of prototype production to 
full-scale commercial production, and the appropriate packaging for 
the various components of the system. All of these activities can rea- 
sonably be construed as contributing directly to Honeywell’s ability 
to introduce a commercially successful product on the market. The 
question of whether a more general program supporting “R. & D.” 
would be a “bounty” or “grant” is not presented here. 

After consideration of all the information received, it is hereby 
determined that exports of optic liquid-level sensing systems from 
Canada and manufactured by Honeywell Ltd. benefit from bounties 
or grants within the meaning of section 303 of the act. 

Accordingly, notice is hereby given that the merchandise which 
is the subject of this determination, imported directly or indirectly 
from Canada, if entered, or withdrawn from warehouse, for con- 
sumption on or after the date of publication of this notice in the 
Federal Register will be subject to payment of countervailing duties 
equal to the net amount of any bounty or grant determined or esti- 
mated to have been paid or bestowed. 

In accordance with section 303 of the act, and until further notice, 
the net amount of such bounties or grants has been estimated and 
declared to be 9 percent of the invoice price for export to the United 
States of the merchandise covered by this notice. 

The liquidation of all entries, or withdrawals from warehouse, for 
consumption of optic liquid-level sensing systems manufactured by 
Honeywell Ltd., imported directly or indirectly from Canada, which 
benefit from such bounties or grants, shall be suspended effective as 
of the date this notice is published in the Federal Register. A deposit 
of the estimated countervailing duty shall be required at the time 
of entry, or withdrawal from warehouse, for consumption. 

Effective on the date of publication of this notice in the Federal 
Register and until further notice, upon the entry, or withdrawal from 
warehouse for consumption of this merchandise imported directly or 
indirectly from Canada, which benefits from these bounties or grants, 
there shall be deposited, in addition to any other duties estimated or 
determined to be due, countervailing duties in the amount estimated 
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in accordance with the above declaration. To the extent that it can 
be established to the satisfaction of the Commissioner of Customs 
that imports of the merchandise covered by this determination are 
benefiting from a bounty or grant smaller than the amount which 
otherwise would be applicable under the above declaration, the smaller 
amount so established shall be deposited. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be credited or bestowed, directly or indirectly, upon the 
manufacture, production, or exportation of optic liquid-level sensing 
systems from Canada manufactured by Honeywell Ltd. 

The table in section 159.47(f) of the Customs Regulations (19 CFR 
159.47(f)) is amended by inserting after the last entry for ‘“Canada,” 
under the column headed “Commodity,” the words “Optic Liquid- 
Level Sensing Systems manufactured by Honeywell Ltd.,” inserting 
under the column ‘Treasury Decision” the number of this Treasury 
decision, and inserting under the column headed ‘‘Action” the words 
“Bounty Declared-Rate.”’ 

(R.S. 251, secs. 303, as amended 624; 46 Stat. 687, as amended, 
759 (19 U.S.C. 66, 1303, 1624).) 

Pursuant to reorganization plan No. 26 of 1950 and Treasury 
Department order 190, revision 15, March 16, 1978, the provisions of 
Treasury Department order No. 165, revised, November 2, 1954, and 
section 159.47(d) of the Customs Regulations (19 CFR 159.47(d)), 
insofar as they pertain to the issuance of a countervailing duty order 
by the Commissioner of Customs, are hereby waived. 

December 15, 1978. 

Rosert H. MunpHEIM 
General Counsel of the Treasury. 


[Published in the Federal Register, Jan. 8, 1979 (44 F.R. 1728)] 





Customs Service Decisions 
(C.S.D. 79-1) 


The following is the substance of a recent decision made by the 
U.S. Customs Service where the issue involved is of sufficient general 
interest to warrant publication in the Customs BuLLETIN. 

Dated: December 19, 1978. 

LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


Tariff Classification: Foreign-Built Drilling and Production Platforms 
Attached to the Outer Continental Shelf 


The Customs Service has been asked to review its policy on the 
dutiability of foreign-built drilling and production platforms attached 
to the Outer Continental Shelf as a result of the passage of the Outer 


Continental Shelf Lands Act Amendments of 1978 (Public Law 95- 
372), which amended the Outer Continental Shelf Lands Act (43 
U.S.C. 1333(a)(1)). 

Prior to the enactment of Public Law 95-372, effective Septem- 
ber 18, 1978, the Outer Continental Shelf Lands Act stated in per- 
tinent part: 

“The Constitution and laws and civil and political jurisdiction of 
the United States are extended to the subsoil and seabed of the 
Outer Continental Shelf and to all artificial islands and fixed 
structures which may be erected thereon for the purpose of ex- 
ploring for, developing, removing, and transporting resources 
therefrom, to the same extent as if the Outer Continental Shelf 
were an area of exclusive Federal jurisdiction located within a 
State.” 

Section 203 of Public Law 95-372 amended section 1333(a)(1) of 
the act by striking out “and fixed structures” and substituting “and 
all installations and other devices permanently or temporarily at- 
tached to the seabed,” and by striking out “removing, a 
resources therefrom” and substituting “or producing resources there- 
from, or any such installation or other device (other than a ship or 
vessel) for the purpose of transporting such resources.” 

13 





14 CUSTOMS 


In discussing this amendment, among others, the House and Senate 
conferees stated their understanding that the Customs Service had 
interpreted existing section 1333 (a) (1) of the act to mean that foreign- 
built drilling and production platforms are not subject to duty when 
brought to the waters of the Outer Continental Shelf and attached 
to the seabed because such platforms are not considered imported until 
placed on the shelf. The conferees rejected this interpretation as con- 
trary to theintent of Congress in enacting the Outer Continental 
Shelf Lands Act in 1953. The conferees stated that one of the purposes 
of the amendment to section 1333(a)(1) was to make it clear that 
Customs duties are to apply to foreign-built drilling and production 
platforms brought into the waters of the Outer Continental Shelf 
for placement so as to be used to develop and produce its minerals. 
(See S. Rept. No. 95-1091, 95th Cong., 2d sess., 80-81 (1978).) 

Customs’ position prior to the enactment of Public Law 95-372 is 
correctly stated by the conferees. In a recent instance, for example, 
Customs held that, among other things, offshore drilling and produc- 
tion platforms from Japan and Malaysia, each consisting of a jacket 
and deck, were not ‘fixed structures” within the meaning of 43 U.S.C. 
1333(a)(1) until the jacket and deck were assembled at the site of 
erection and ready to receive outfitiing and ancillary equipment such 
as cranes, towers, elevators, a connecting steel walking bridge, and 
living quarters. Accordingly, the platforms were not subject to duty. 
However, when equipment was brought to these platforms, it was con- 
sidered imported into Customs territory and subject to duty. (Head- 
quarters decision R:CV:MA (056583), dated May 11, 1978.) 

The Customs Service has considered Public Law 95-372 and its 
attendant legislative history and is now of the opinion that foreign- 
built drilling and production platforms which are not vessels, if perma- 
nently or temporarily attached to the seabed of the Outer Continental 
Shelf, would be considered imported into the Customs territory of the 
United States and subject to the laws and Customs Regulations re- 
sulting from such importation. 

Decided, foreign-built drilling and production platforms which are 
not vessels are dutiable upon their attachment, whether temporary or 
permanent, to the seabed of the Outer Continental Shelf. The plat- 
forms are classifiable under the provision for other structures and 
parts of structures, of base metal, in item 652.98, Tariff Schedules of 
the United States (TSUS). This decision will apply to all merchandise 
entered for consumption or withdrawn from warehouse for consump- 
tion on or after the effective date of Public Law 95-372 (Sept. 18, 
1978). All prior Headquarters decisions. whether published or un- 
published, including T.D. 78-314, are hereby modified to the extent 
that they are inconsistent with this decision. 





Recent Unpublished Customs Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations anil Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are 
not of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identify- 
ing matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, attention: Legal Reference Area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington D.C. 20229. 
These copies will be made available at a cost to the requester of 10 
cents per page. However, the Customs Service will waive this charge 
if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs BuLLerin, through 
October 25, 1978, are now available. in microfiche format at a cost of 
$2.25 (15 cents per sheet of fiche). It is anticipated that additions to 
the microfiche will be made quarterly and subscriptions are available. 
Requests for the first set of microfiche and for subscriptions should be 
directed to the Legal Reference Area. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 

Date: January 2, 1979. 

LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
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CUSTOMS 





Date of 
decision 


File No. 


Issue 


11—1/—78 


10-20-78 


10-20-78 


9-14-78 


11-'3-73 


10-20-78 


10-20-78 


11-17-78 


11-22-78 


10-30-78 


11-22-78 


11-27-78 


11-27-78 


11-27-78 


11-29-78 


11-24-78 


11-22-78 


11— 6-78 
10-17-78 


-13-78 


103060 


103193 


103513 


103585 


103673 


103677 


103680 


103672 


103686 


103700 


103705 


209649 


209683 


306579 


306686 


306472 


306736 


541548 


705166 


707801 
707804 


707193 


Vessel repair: whether damage to vessel tailshafts and 
engine crankshaft is casualty 

Carrier control: whether a sailboat for carrying passen- 
gers is in coastwise trade 

Prohibited and restricted movements: seizure of railroad 
cars in unpermitted local traffic 

Vessel repair: whether work on vessel midbody is re- 
building or repair 

Carrier control: whether a vessel, used as a floating 
restaurant in territorial waters, is in coastwise ‘trade 

ixportation of merchandise: yacht remaining in the 
United States while title transferred to foreign owners 
and registered abroad 

Carrier control: fishing vessel operating in foreign waters 
and landing fish in foreign port 

Vessel repair: whether duty is imposed on foreign repairs 
to vessel under foreign registry at time of repairs 

Carrier control: containers, qualifying as instruments of 
international traffic, transported between two coast- 
wise points 

Carrier control: whether foreign salvage vessel is in 
coastwise trade 

Vessels: presentation of register at port of entry for 
inspection 

Foreign trade zones: whether an article may enter 
customs territory under item 907.10, TSUS, from 
foreign trade zone 

Bonds: whether merchandise, recently exported to 
satisfy export bond, may be reimported by U.S. 
agency 

Prohibited and_ restricted importations: alcoholic 
beverages 

Vessel stores, supplies, and equipment: vessel designed 
for offshore construction 

Entries: right to make entry 

Liquidation: applicability of statute of limitations on 
liquidation to entries made prior to statute’s effective 
date 

Valuation: appraisement of iron castings on basis of 
constructed value 

Bonds: computation of amount of TIB bond for certain 
goods not marked with country of origin 

Country of origin marking: small semiconductors 

Prohibited and restricted importations: motion pictures 
for public exhibition at festival 

Prohibited and restricted importations: hacksaw blades 
subject to trademark restriction 





Date of 
decision 


11-13-78 


11-29-78 


11-17-78 


11-16-78 


11-13-78 


11- 8-78 


11-24-78 


11-13-78 
11-28-78 
10-20-78 


bi 2-16 
11-— 3-78 


File No. 


708722 


708928 


708936 


708945 


709573 


709585 


709482 


709551 
709562 
054179 


059929 
059951 


CUSTOMS 


Issue 


Prohibited and restricted importations: negatives of 
textbooks 

Prohibited and restricted importations: dolls subject to 
copyright restriction 

Country of origin marking: plastic sink strainer 

Prohibited and restricted importations: application of 
manufacturing clause of copyright law to book printed 
in Japan 

Prohibited and restricted importations: luggage subject 
to trademark restrictions 

Prohibited and restricted importations: whether enzyme 
imported under brand name infringes trademark 

Prohibited and restricted importations: copyright in- 
fringement: whether stuffed dogs are substantially 
similar to cartoon character 

Country of origin marking: eyeglass fronts, temples, and 
screws 

Prohibited and restricted importations: trademark in- 
fringement: cigarettes 

Classification: stoles; scarves 

Classification: greeting card 

Classification: women’s dress patterns 








Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 
Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 
Senior Judge 
Samuel M. Rosenstein 
Clerk 


Joseph E. Lombardi 
Abstracts 
Abstracted Protest Decisions 


DEPARTMENT OF THE TREASURY, 
December 26, 1978. 


The following abstracts of decisions of the United States Customs 
Court at New York are published for the information and guidance 
of officers of the customs and others concerned. Although the decisions 
‘al interest to print im full, the summary 


are not of sufficient gener 
herein given will be of assistance to customs officials in easily locating 
cases and tracing important facts. 
Rosert E. Cuasen, 
Commissioner of Customs. 
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Judgments of the U.S. Customs Court in Appealed Cases 
December 19, 1978 


AppEAL 78-10.—In the Matter of N. C. Trading Co., Inc.-—AMERICAN 
MANUFACTURER’S AcTION—RIGHT TO INTERVENE AS PARTY IN 
IntEREst.—Order of December 14, 1977, rehearing denied 
February 28, 1978 (not published), denying motion to intervene 
as party in interest affirmed October 26, 1978 (C.A.D. 1215); 
order of June 13, 1978 staying proceedings in Airco, Inc. v. United 
States, Court No. 76-3-00643, vacated and stay of proceedings 
dissolved. 

December 20, 1978 


AppEAL 78—4.— United States v. Abbey Rents.—MororizEp WHEEL- 
CHAIRS—FuURNITURE—MotToR VEHICLES—FURNITURE FOR 
HospiraL AND Mepican Use—TSUS.—C.D. 4720 affirmed 
October 19, 1978 (C.A.D. 1213). 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of Cus- 
toms officers and others concerned. 


R. E. Cuasen, 
Commissioner of Customs. 


In the Matter of 
Certain Repiica Buiack; Preliminary Investigation 603-TA-4 
Powper FIREARMS 


Order 

Ir IS ORDERED that— 

Subsequent to December 31, 1978, Connecticut Valley Arms shall 
not advertise, nor otherwise affirmatively represent, its ‘“Mountain 
Rifle,” “Mountain Pistol” or any other replica firearm as ““Made in 
U.S.A.,” unless and until such time that each such article is substan- 
tially manufactured within the United States. Nor shall Connecticut 
Valley Arms induce, whether directly or indirectly, any manufacturer, 
importer, or exporter to engage in the foregoing proscribed activities. 


Il 


Connecticut Valley Arms, by its chief executive officer, shall file a 
properly notarized affidavit covering the period from the date this 
order becomes final through December 31, 1978, containing therein a 
detailed statement describing the extent of compliance with this con- 
sent order. This affidavit and report shall be filed with the Commission 
by January 10, 1979. If Connecticut Valley Arms fails to file its report 
as required or if the Commission has sufficient reason to believe, on the 
basis of the foregoing report, that the terms of this order have been 
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26 INTERNATIONAL TRADE COMMISSION NOTICES 


violated, the Commission reserves the right to require such additional 
reports as are deemed necessary. 


Ill 
The reporting of requirement of paragraph II of this order will be 
reviewed by the Commission after the report due in_1979 is received 
in order to ascertain whether further reporting by Connecticut Valley 
Arms is necessary, as provided in paragraph IT. 


IV 

For the purpose of securing compliance with this order and during 
the period ending December 31, 1979, or any further period of re- 
porting resulting from a determination by the Commission that it 
has sufficient reason to believe that Connecticut Valley Arms is in 
violation of this order or has failed to file its report’ as provided in 
paragraph II of this order, duly authorized representatives of the 
Commission shall, upon written request and on reasonable notice to 
Connecticut Valley Arms mailed to its principal office, be permitted 
reasonable access, during the office hours of the company, to all books, 
ledgers, accounts, correspondence, memoranda, and other records and 
documents in the possession or under the control of the company 
solely for the purpose of verifying any matter contained in the reports 
required under paragraph II of the order. Duly authorized represent- 
atives of the Commission shall also be permitted to interview appro- 
priate officers and employees of Connecticut Valley Arms, who may 
have counsel present, regarding any such matters. Such verification 
and interviews are subject to any recognized privilege under the laws 
of the: United States and are also subject to the reasonable conven- 
ience of the company. 

V 

Confidential information obtained by the means provided in para- 
eraphs II, III, and IV, above, shall only be made available to the 
Commission or its representatives and shall not be divulged by any 
representative of the Commission, to any person other than a duly 
authorized representative of the Commission, except as required in 
the course of legal proceedings to which the Commission is a party 
for the purpose of securing compliance with this order or as otherwise 
required by law, upon ten (10) days written notice to Connecticut 
Valley Arms. 

This order shall become effective upon the date of itis publication 
in the Federal Register. 

By order of the Commission. 

Issued: December 22, 1978. 


KENNETH R. Mason, 
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AGENCY: U.S. International Trade Commission. 


ACTION: Issuance of consent order and termination of investigation 
No. 603~TA-4, certain replica black powder firearms. 


Notice is hereby given that the Commission, having on November 9, 
1978, published for comment a consent order agreement between 
Connecticut Valley Arms, Inc., Saybrook Road; Haddam, Conn., 
and the Commission investigative attorney, Louis S. Mastriani, 
incorporating the attached consent order (43 F.R. 53065, Nov. 15, 
1978), and having received no comments thereon, hereby finds the 
attached consent order to be in the public interest, issues the attached 
consent order as final, and terminates this investigation. 


AUTHORITY: The authority for issuance of the consent order is 
contained in section 337 of the Tariff Act of 1930, as amended (19 
U.S.C. 1337), and section 603 of the Trade Act of 1974 (19 U.S.C. 
2482). 


SUPPLEMENTARY INFORMATION: The consent order directs 
Connecticut Valley Arms, Inc., to cease and desist from labeling and 
advertising its “Mountain Rifle” and ‘Mountain Pistol’ as ‘““Made 
in USA” until such time as these articles are substantially manu- 
factured'in the United States. Compliance with the consent order is 
required after December 31, 1978, and a notarized affidavit which 
describes the extent and manner of compliance must be filed with the 
Commission by Connecticut Valley Arms, Inc., by January 10, 1979. 
The affidavit will be reviewed by the Commission in order to deter- 
mine whether further reporting is necessary. Failure to comply with 
the order may result in procedeings before the Commission to ‘deter- 
mine what, if any, sanctions may issue, including a possible order of 
exclusion from entry pursuant to section 337(d). The consent order 
agreement defines. and describes the parties which havé agreed to be 
bound thereby, -as well as the subject imported articles: Connecticut 
Valley Arms, Inc.,:has acceded to the Commission’s jurisdiction, and 
has waived all procedural requirements under section 337, incliding 
the right ‘to judicial review’ of the consent order”or to otherwise 
challenge or contest the validity of the consent‘order.’ ” 

By order of the Commission. 

Issued: December 22, 1978. 


KENNETH R. MAson, 
, Secretary. 
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In the Matter of 
Crertain Compact Cycrotrrons; Investigation No. 337-TA-61 
Wirn A PRESEPTUM 


Notice of Investigation 


Notice is hereby given that a complaint was filed with the U.S. 
International Trade Commission on November 20, 1978, under section 
337 of the Tariff Act of 1930, as amended (19 U.S.C. 1337), on behalf 
of The Cyclotron Corp., 950 Gilman Street, Berkeley, Calif. 94710, 
alleging that unfair methods of competition and unfair acts exist in 
the importation of a certain compact cyclotron with a preseptum into 
the United States, or in its sale, by reason of the alleged coverage of 
such compact cyclotron with a preseptum by the claims of U.S. 
Letters Patent 3,725,709. 

The complaint alleges that the effect or tendency of the unfair 
methods of competition and unfair acts is to destroy or substantially 
injure an industry, efficiently and economically operated, in the 
United States. Complainant requests both temporary and permanent 
exclusion of said imports from entry into the United States. 

Having considered the complaint, the U.S. International Trade 
Commission, on December 19, 1978, ORDERED THAT— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930, as amended (19 U.S.C. 1337), and investigation be instituted to 
determine, under subsection (c), whether there is, or there is reason to 
believe that there is, a violation of subsection (a) of this section in the 
unauthorized importation of certain compact cyclotrons with a 
preseptum or components of said cyclotrons into the United States, or 
in their sale, by reason of the alleged coverage of such compact cyclo- 
trons with a preseptum by the claims of U.S. Letters Patent 3,725,709, 
the effect or tendency of which is to destroy or substantially injure 
an industry, efficiently and economically operated, in the United 
States; 

(2) For the purpose of this investigation so instituted, the following 
are hereby named as parties: 

(a) The complainant is— 
The Cyclotron Corp. 
950 Gilman Streets 
Berkeley, Calif. 94710 
(b) The respondents are the following companies alleged to be 
involved in the unauthorized importation of such articles into the- 
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United States, or in their sale, and are parties upon which the com- 
plaint and this notice are to be served: 

Instrument AB Scanditronix 

Eskadervagen 16, S—-18354 

Taby, Sweden 

Medi-Physics, Inc. 

5801 Christie Avenue 

Emeryville, Calif. 94608 

Nucletronix, Inc. 

Birch Road 

Middleton, Mass. 01949 

(c) Wilhelm A. Zeitler, U.S. International Trade Commission, 

701 E Street NW., Washington, D.C. 20436, is hereby named Com- 
Mission investigative attorney, a party to this investigation; 

(3) For the investigation so instituted, Chief Administrative Law 
Judge Donald K. Duvall, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall designate the 
presiding officer. 

Responses must be submitted by the named respondents in ac- 
cordance with section 210.21 of the Commission’s ‘‘Rules of Practice 
and Procedure,” as amended (19 CFR 210.21). Pursuant to sections 
201.16(d) and 210.21(a) of the rules, such responses will be considered 
by the U.S. International Trade Commission if received no later than 
20 days after the date of service of the complaint. Extensions of time 
for submitting a response will not be granted unless good and sufficient 
cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation in 
the complaint and in this notice may be deemed to constitute a waiver 
of the right to appear and contest the allegations of the complaint 
and this notice, and will authorize the presiding officer and the U.S. 
International Trade Commission, without further notice to the re- 
spondent, to find the facts to be as alleged in the complaint and in this 
notice and to enter both a recommended determination and a final 
determination containing such findings. 

The complaint is available for inspection by interested persons at 
the Office of the Secretary, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, and in the Commission’s 
New York City office, 6 World Trade Center, New York, N.Y. 10048. 

By order of the Commission. 

Issued: December 22, 1978. 

Kennets R. Mason, 
Secretary. 
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